
 

 

ESSEX COUNTY BOARD OF ZONING APPEALS 
MEETING OF June 29, 2023, AT 7:00 P.M. 

109 CROSS STREET 
TAPPAHANNOCK, VIRGINIA 22560 

MINUTES 
 

Present: 
 
Steven Laffoon –Chairman 
Stephen Walters 
Gamaliel Rose 
Ned Stephenson 
Edward Haile 
 
Also Present: 
 
Kelly McKnight – Planning and Zoning Office Manager 
Rob Hodges - Planning and Zoning Administrator  
Max Hlavin – County Attorney 
 
Absent 
 
 
Call to Order 
 
Chairman Laffoon called the June 29, 2023, meeting of the Essex County Board of Zoning Appeals to 
order. 
 
Roll Call 
 
Ms. McKnight called the roll. A quorum was met. 
 
Approval of Minutes 
 
Chairman Laffoon stated they needed to revisit and approve the minutes from April 27, 2023. Mr. 
Stephenson made the motion to approve the minutes as presented. Mr. Rose seconded the motion 
AYES: 5 NAYES: 0 ABSENT: 0  
 
Chairman Laffoon asked about the May 25, 2023, minutes. Mr. Rose made a motion to approve the 
minutes as presented. Mr. Stephenson seconded the motion. AYES: 5 NAYES: 0 ABSENT: 0 
 
Public Comments 
 
None. 
 
Public Hearings 
 
None 



 

 

 
New Business 
 
Zoning Administrative Appeal: Final Site Plan, Lots 8 and 9, LaGrange Industrial Park, Central Magisterial 
District. Applicants: Jeffrey L. Howeth, Dawn M. Howeth, and J.L. Howeth, PC, by Jeffrey L. Howeth 
President. 
 
Mr. Hlavin stated that if there is an appeal for a zoning decision the zoning administrator supplies the 
basis of their decision. Then the Appellant has the burden of proof to rebut that by preponderance. He is 
happy to defer to Mr. Howeth if he would like to put in his case first but the normal procedure is to have 
the zoning administrator give their basis and then allow the appellant. 
 
Mr. Hlavin is here on behalf of the County, A.K.A. the Zoning Administrator. He is going to have Mr. 
Hodges come up and introduce some brief evidence to have it before you. They are not going to be 
putting very much in front of you just the request and the letter in response from Mr. Hodges.  
 
Mr. Hlavin asked Mr. Hodges if this was an accurate and true copy of the letter received from Mr. 
Howeth. 
 



 

 

Mr. Hodges stated yes it is an accurate and true copy of the letter received dated May 5. 

 
 
Mr. Hlavin asked Mr. Hodges if that was an acurate and true copy of his response. 
 
Mr. Hodges stated yes it is an accurate and true copy of his response dated 21 April. 
 



 

 

 
 
Mr. Hlavin stated that ordinarily in an appeal or a zoning administrator decision any sort of issue within 
the purview of the zoning ordinance you would be presented with considerably more factual based 
evidence to justify the decision. This letter issued by Mr. Hodges as zoning administrator is not an 
appealable decision.  Things that can be appealed to the Board of Zoning Appeals are only those 
decisions that are related to the administration and enforcement of the zoning ordinance or zoning 
laws. Mr. Howeth requested that Mr. Hodges essentially confirm his interpretation of the State Code 
provision that would in his position deem a site plan having been approved. That is really only in the 
proper scope of the Circuit Court. Additionally, any issues with a Board of Supervisors resolution making 
an appointment is not within the purview of the Board of Zoning Appeals to consider. That is all of the 
evidence that we are going to present. We have additional argument, and we will reserve time to 



 

 

present evidence should the Board of Zoning Appeals feel that there is an issue of appeal that they want 
to take additional evidence and argument on. Essentially this letter limits itself to not confirming Mr. 
Howeth’s requested interpretation of State Code. That does not rise to the level of something that is in 
the appellant jurisdiction of the BZA. So we would simply ask that you would find that this Board doesn’t 
have jurisdiction to hear the appeal that has been requested by Mr. Howeth.  
 
Mr. Howeth stated that we have an interesting situation Chairman Laffoon. He just heard the Attorney 
say that this is not something that you can deal with.  
 
Chairman Laffoon stated that is what he understood. 
 
Mr. Howeth stated that is what he understood too. That is an interesting position to take, and this is 
part of the reason why he showed up before you tonight. We run into these situations, we have these 
big ordinances, Mr. Hodges does a fine job. This is not an attack on Mr. Hodges, he likes Rob Hodges. He 
thinks he is doing a decent job. We do have procedures and citizens do have rights, so he stands here 
tonight. The question that he brought tonight, and he is going to give the facts, he paid $400 to be here 
so he is going to use up some time. He turned in a site plan and you all have a copy of it, and he gets 
some site plan comments back. He got 2 ½ pages of comments back. They just had one come before the 
board that is two lots over, which is Mike Parker and David Stokes main lot, where there was a site plan 
turned in.  He asked if they had a copy of that site plan. 
 
Mr. Hlavin stated that for the record he objects any this to be relevant to the appeal.  
 
Mr. Howeth stated he was going to keep going, he will appeal that objection later. He showed the site 
plan that is for Lot 12. He explained that Lots 8 and 9 are all the way at the end of the cul-de-sac, Mike 
Paker owned lot 10, David Stokes has 11 which is Essex Recycling and then there is Lot 12. This is the site 
plan that was turned in. There were no comments on that site plan.  



 

 

 
 
Mr. Howeth stated that he had 2 ½ pages of comments. 



 

 

 



 

 



 

 

 



 

 

 
 
Mr. Howeth struggles with is that he feels he had a better site plan than Mr. Stokes. He felt he met a 
little more of the law, a little more of what needed to be done by code.  
 
Mr. Hlavin stated again he objects to any of these documents being relevant to the appeal.  
 
Mr. Howeth stated he has a site plan and he gets a little bit different treatment then with the other site 
plan does. So we go along and here is where the course of the night goes. Mr. Hodges was hired on 
January 18, 2022 it states halfway down the page on the resolution nunc pro tunc an interesting Latin 
phrase that we will get to later. So he is hired in January, but our County Code actually says in the new 
adopted code 36.16.a ‘Zoning Administrator shall be appointed by the Board of Supervisors.’ So he is 
hired by Mr. Lombardo, who at the time was the person that was hired everybody. So he is hired in 
January but they don’t actually do the resolution until the 13th of December. Almost a whole year went 
by. The real interesting question is if the Board of Supervisors by our own code has to appoint him was 
he actually the zoning administrator through that entire year. The reason why this becomes important is 
because the Code of Virginia 15.2-2259 actually states that if he turns in a site plan the County has 60 
days to properly respond to him but using the proper person. Which would be the zoning administrator 
in this case. If he was not the zoning administrator at the time, then he didn’t get a proper response and 
the 60 days timed out, therefore that site plan theoretically approved itself. When he asked Mr. Hodges, 
and that is your first letter, the letter that he sent that the attorney gave you. He asked him if he would 
confirm that he was not and the 60 days went by and we had the resolution, we knew the dates. He 
would not confirm that he stated he was so he disagreed with his decision. Our County code says that he 
come here to the Board of Zoning Appeals and plead his case because that is the decision of the zoning 
administrator. The most important part of that is that, Sans Anderson, Mr. Hlavin’s parent firm has 
clearly stated on record many times that you need to exhaust all of your administrative appeal 
processes before you are allowed to go into that circuit court. So he is here tonight, he paid his money, 
filed his application, you guys were nice enough to come out to hear him, but he is filing his appeal 
process. You can validate that Mr. Hodges was the Zoning Administrator at the time, you can validate 



 

 

that he was not. He has met his requirement because he showed up here before you. Max is objecting 
like crazy to everything he is doing and that is fine and he will make a couple of comments. If you read 
that resolution, we are now going to talk about nunc pro tunc, in that resolution, Max’s firm, wrote ‘ Be 
it further resolved that such appointment shall be nunc pro tunc January 18, 2022, the date of his hire as 
the Director of Planning & Zoning for Essex County, Virginia and the Board of Supervisors hereby ratifies 
the actions taken by Rob Hodges as the Zoning Administrator and Subdivision Agent (Plats Officer) of 
Essex County, Virginia since January 18, 2022.’ It was adopted in December 2022. Nunc pro tunc is a 
Latin phrase that attorneys use that means ‘then for now’. So the real question of the matter is can they 
use that phrase? If you do some research on it, here from the North Carolina School of Law, it says no 
more nunc pro tunc in civil cases. Let’s explain so everyone knows what this means. Nunc pro tunc is an 
item that is court ordered, it is designed to set the record straight. The classic example is a man gets a 
divorce from his loving wife and he goes through the court system and the divorce is actually ordered 
and decreed. It is properly done but somebody forgets to write it down. Then that man goes and marries 
another woman, without that divorce being written down and properly documented that he was 
divorced from that woman before he married the other woman he has a little problem on his hands in 
most states. So nunc pro tunc is usually a item that straightens up chronology with clerks and judges. 
Can nunc pro tunc actually be used to make a zoning administrator retroactive and of course if it can, 
can it be used to make a tax retroactive, can it be used to make anything retroactive? If the pure 
definition of nunc pro tunc says you can do it as long as the action was taken when it was contemplated 
and you can prove that, he has FOIA Mr. Hodges asking for every piece of information saying they made 
you the zoning administrator the day he was hired, he has gotten nothing. Hopefully Max has 
something. He has been given nothing under a FOIA, so he has to assume since the time frame is out 
that it doesn’t exist. So we don’t have those functions. The interesting part of all of this, of course this is 
the part he loves it when they get up and object. You are asking, he shouldn’t do this but he is going to, 
you are asking the man whose firm wrote the resolution if he did anything wrong? What do you think his 
answer is going to be? He, right now in this room, represents you guys. He represents that man right 
there.  
 
Mr. Hlavin stated as a point of clarification he does not represent the BZA. The BZA is totally separate 
from the County. He represents the County and the Zoning Administrator. 
 
Mr. Howeth asked Mr. Laffoon who represents them in these legal matters? This is a tough one. He is 
the Chairman of the Wetlands board and had a case that implicated the prior building official. He asked 
this County and it’s Supervisors for independent council because it was Sans Anderson who was 
representing the old building official. He was told he would get what he gets. He is assuming you will be 
told the same thing so that might be the man that represents you. This is where we are, this is not an 
easy case to what’s there. The only other comment that he has here tonight is, he thinks those 
documents and those comments stand for themselves, he thinks most of them know how long he has 
been here and what projects he has worked on. The only other comment he has, and then he will stop 
and let Max take off with it, he printed a section 15.2.2308.1 Board of Zoning Appeals ex parte 
communications and he would trust because he was delivered no documents ever of anything that the 
County said, any position that they took, he would assume that none exist. Only you gentleman would 
know if anything was said that he wasn’t made privy to.  
 
Chairman Laffoon stated the only thing that he has been given, and he is sure it is what has been given 
to everybody, is the correspondence between you and Mr. Hodges. 
 



 

 

Mr. Howeth stated fair enough. He has given you and will leave a full set of copies what he has given you 
so they can be put into the record. He does want them to understand that this is the type of situation, 
he is probably not considered the average citizen here because of the functions that he does, but this 
makes it really hard for an average citizen to deal with it’s government. We write the books down but all 
of sudden things we write in the books don’t come true. It makes it very difficult, and you would imagine 
a guy that doesn’t have his background trying to hold this off or defend himself that would be an 
absolute joke.  
 
Chairman Laffoon asked if before he was given all of this was he acting as the Zoning Administrator? If 
so as an acting zoning administrator wouldn’t he have all the authority and everything that goes with 
that as acting, temporary or otherwise, because that would be the position that he is in? 
 
Mr. Howeth stated that the County Code that we just adopted that mimics the old one says the Board 
has to appoint the Zoning Administrator. 
 
Chairman Laffoon stated that is for the permanent one but for a temporary fill-in as acting then 
wouldn’t he have the same authority? 
 
Mr. Howeth stated that he asked for any documentation that would prove to him as such. It is a very 
good question, very fair question. He has asked for any documentation that makes him such. Let’s be 
careful what you are asking because he paid his money and has the right to appeal the Zoning 
Administrators decision. It doesn’t say he has the right to appeal an acting Zoning Administrator’s 
decision. We need to follow what the rules are. We don’t do this with the Building Official. When the 
Building Official comes we make him the Building Official and he is the guy because he has lots of power. 
Mr. Hodges has a substantial amount of power as well as a Zoning Administrator don’t the citizens have 
the right to know who that Zoning Administrator is if they want to do an appeal. We are 25 minutes in to 
an appeal and you all probably have not seen an appeal in years of a zoning administrators decision. This 
is a difficult process. So does an Acting Zoning Administrator have the same power as a Zoning 
Administrator? Where did we declare him acting?  
 
Mr. Walters stated in the Minutes of the January meeting when you brought this up. In the January 13th 
2022 meeting when you first came to us with the plan for 8 and 9. You were asking for a change to the 
setback. When that came up, at that point in time Mr. Nuckols was the Acting Administrator and he 
stated in that meeting and it is in the minutes that Mr. Hodges is taking over as Acting Administrator 
going forward. So at that point in time it is public record that he is the acting administrator.  
 
Mr. Rose stated so the absence of evidence in a FOIA is not evidence of absence because you have the 
record that show it.  
 
Mr. Walters stated that this came from the public minutes on the 13th.  
 
Mr. Howeth raised an interesting question to Mr. Walters Who made Bart Nuckols the Acting Zoning 
Administrator? Do you have that record? 
 
Mr. Walters stated no but that’s not our problem.  
 
Mr. Howeth stated he asked for a copy of the records. 
 



 

 

Mr. Walters stated that they serve at the pleasure of the Board of Supervisors.  
 
Mr. Hlavin stated he appreciates the boards curiosity. It is really not relevant to the jurisdiction of the 
BZA. He appreciates the curiosity, he will let them discuss ad nauseum, but it is not relevant to what the 
appellant jurisdiction of the BZA on a decision of the Zoning Administrator is really on something that is 
in the administration and enforcement of the Zoning ordinance or the zoning laws of which a Board of 
Supervisors action appointing and a claim to Circuit Court are not those two things.  
 
Mr. Rose asked if they could provide the citation for the vacation of nunc pro tunc that you mentioned? 
Can you give us the date on that, where that was vacated? Mr. Howeth had mentioned that the nunc 
pro tunc provision. 
 
Mr. Howeth stated that is probably a better question for Max but nunc pro tunc, this is an opinion from 
UNC law. He has a copy of what is in Blacks Law dictionary which is usually one of the standards. 
 
Mr. Rose stated he understands the concept but Mr. Howeth mentioned in his presentation on nunc pro 
tunc a document which vacated the concept in Virginia. 
 
Mr. Howeth stated that document is called ‘On the Civil Side A UNC School of Government Blog No 
More Nunc pro Tunc in Civil Cases. He does not think that Virginia has actually struck it because utilizing 
the divorce example you do not want to take it out of the bag to what is there but is it appropriate. The 
whole fundamental basis is that the act happened when you said it did back in January there is no proof 
that the act happened to what is there. So, we can’t go 12 months in advance and say ‘I’m going to use 
this Latin phrase to say that the act happened when there is no evidence that the act happened.  



 

 

 
 
Mr. Rose stated that this is where Mr. Walters testimony is positive because he is saying that we have 
minutes/records showing that he was appointed as Acting.  



 

 

 
Mr. Walters stated that it is recorded that from this point on, and in a public record. First, we don’t have 
jurisdiction over any appointment of employees, we are not part of the County Government, we do not 
appoint the Zoning Administrator. Whether or not his appointment is valid there is not anything we can 
handle or adjudicate.  
 
Mr. Haile agreed with Mr. Haile. He asked if we had anything that appointed Mr. Hodges as acting 
supervisor. 
 
Mr. Rose stated the minutes.  
 
Mr. Haile asked other than the acceptance of the position defacto on January 18th. Is there a document 
that states Mr. Hodges will be henceforth Acting in this capacity.  
 
Mr. Howeth stated that no and we don’t have one for Mr. Nuckols either who supposedly passed the 
torch of acting onto Mr. Hodges. 
 
Mr. Haile stated that this board has no authority over appointing Mr. Hodges. So it seems that we need 
to turn this over to the Board of Supervisors or the Circuit Court. He has no authority to grant or deny 
Mr. Hodges authority.  
 
Mr. Rose stated he would move to go with Max’s argument that this is for Circuit Court. 
 
Mr. Haile stated this is a technical point and is probably well taken. He doesn’t think that this board can 
handle that.  
 
Mr. Howeth stated that is a probably a fair assumption so with that being said if you choose to just 
simply validate Mr. Hodges opinion then I have jumped the hurdle of going through the BZA. It doesn't 
matter which answer, he has jumped the hurdle which allows me to move on forward to Circuit Court 
because as most of you are aware he actually has a suit pending. This will get appended to that suit.  
 
Chairman Laffoon asked if there is a motion. 
 
Mr. Rose made the motion.  
 
Mr. Haile asked if they were going to hear tonight that nunc pro tunc is valid in Virginia?  
 
Mr. Howeth stated that he is going to simply say their firm wrote that and guided this County, right, 
wrong or indifferent, that is what somebody is going to decide. He does not think it is the BZA . 
 
Mr. Hlavin stated on the point of Mr. Howeth saying this is a complex matter. For the purposes of the 
Board of Zoning Appeals it really is not. It couldn’t be any simpler, just because you ask a question of the 
Zoning Administrator doesn’t mean it is an appealable decision in the jurisdiction of the BZA to hear an 
appeal.  This letter issued by Mr. Hodges pretty well represents that. Him stating he can’t, he doesn’t 
have the authority to confirm your interpretation of state code or his appointment is not a decision 
appealable to this body. If it feels like an odd procedure before you. That’s why it feels like an odd 
procedure before you because it is not within your jurisdiction. Mr. Howeth can petition the Circuit 
Court under the statue that he sites. There are limitations to any deemed approved, he can battle those 



 

 

out in Circuit Court should he wish to. But they will not deem a deficient site plan to be approved and 
there are lots of issues there. To address the actual issue before the Board of Zoning Appeals, the Zoning 
Administrator and the County would ask that you make a ruling that the Board does not have 
jurisdiction to hear the appeal filed by Mr. Howeth. That is the ruling the Zoning Administrator is 
requesting. As far as nunc pro tunc goes, this is not at all relevant to the appeal, but since you all have 
expressed the curiosity the ‘now for then’ does operate to ratify decisions of an appointee or designated 
person. A Zoning Administrator is only a designated person to act on behalf of the Board of Supervisors. 
The Board of Supervisors is the ultimate authority for the County when it comes to Zoning. Planning 
Commission is also a designated authority for Zoning decisions. The Board of Supervisors has the ability 
to ratify any decision of its designees or appointees within their delegated responsibility. The nunc pro 
tunc issue is just a red herring really as to whether or not a zoning decision has been valid due to Mr. 
Hodges appointment.  
 
Mr. Walters asked about going back to the motion that was made. 
 
Mr. Rose stated that we didn’t give the Chairman the opportunity to articulate the motion.  
 
Mr. Howeth asked about the public portion of this? 
 
Mr. Hlavin stated that usually on an appeal of a determination there is no public hearing. There is a  
publicly noticed hearing before the BZA but there is not a public hearing component. If it was advertised 
as a public hearing there is nothing wrong with opening it for comment but it is not really relevant to the 
decision that you will make.  
 
Mr. Walters asked to clarify the site plan is not under consideration in this meeting? All we are 
considering is Mr. Howeth’s questioning of the authority of Mr. Hodges to act as Zoning Administrator.  
 
Mr. Rose stated that is very important clarification because it wasn’t clear initially that we weren’t just 
to whether we could ever hear a zoning appeal or an appeal of a decision which we don’t want to 
concede. 
 
Mr. Walters stated of course not and we don’t want to have peoples expectations that in having this 
hearing and especially if we are going to have public comment that we are considering this plan at this 
point because it hasn’t been presented to us as something that needs their action to make it fit into the 
zoning or needs variances for them to execute.  
 
Mr. Hlavin stated that is correct and the basis of his objections on the relevance to the appeal. Not that 
he has any objection to the plans themselves in any other context just that they are not relevant to your 
consideration of the appeal.  
 
Chairman Laffoon stated this is a little different territory than we normally have. We do or do not need a 
public comment period? 
 
Mr. Hlavin stated that there is a requirement that there be a notice for the hearing but there is not 
customarily a public hearing on an appeal. There is a hearing that has taken place that allows for the 
appellant to make their case and the Zoning Administrator to justify their decision but there is not a 
traditional public hearing.  
 



 

 

Chairman Laffoon asked for a motion that we dismiss this as it is out of our purview. In other words we 
don’t have any authority to actually rule in this.  
 
Mr. Rose stated that it is rather funny as Mr. Howeth correctly asserts. They are being asked to apine on 
our incompetence to apine on a letter in defense of a man who is responsible for the matter in question. 
So it is awfully convoluted in sort of responsibility, nevertheless it does seem to resolve to a very simple 
question. If there is a question about the authority of Rob Hodges prior to his actual official appointment 
it would certainly not be our question. He would assume it would go to the court that appointed us 
which would be the Circuit Court.  
 
Mr. Haile stated we should acknowledge that we have heard Mr. Howeth’s appeal on behalf of his 
people and we have to say we don’t have the authority to act on his appeal but acknowledge that he 
made one. It is apparently important for tonight for his purposes, this is step one. 
 
Mr. Howeth stated this would be in interesting question, and since Mr. Hlavin is going to represent the 
County and it looked like he became your attorney for split second. So he asked Mr. Hlavin if he met the 
criteria of going through the hoops or are you going to stand up at some later date and say Mr. Howeth 
didn’t get a decision from the Board? Because he would say to go ahead and support Mr. Hodges 
decision, then he gets a decision and can move on to Circuit Court. He would like Mr. Hlavin to answer, if 
he would, but is he going to stand up and a later date and argue, well you didn’t go through, because he 
has already done that in other cases with this County, it didn’t go through the entire appeal process so 
you don’t have the right to be in Circuit Court. The dismissal of this case certainly leaves that, in his 
mind, wide open. As you have noticed, he did not bring an attorney tonight. Mr. Hlavin started with you. 
He was under the impression Mr. Hlavin was just going to sit back and watch, we see that didn’t pan 
out. He would prefer, if you don’t mind, since he did spend his $400 here and they won’t be giving it 
back, that you would make a motion to support Mr. Hodges or confirm his decision that he was Zoning 
Administrator. That doesn’t hurt his feelings at all.  
 
Mr. Walters stated that is not their jurisdiction. 
 
Mr. Haile stated they don’t have the authority. 
 
Mr. Howeth stated that his $400 is gone, its all wiped away. He has to go now, he and all other citizens 
who get pinched, has to go and spend a pile of money battling in Circuit Court. That is probably where 
we are in the capitalistic society that we are in. Obviously we end up where we are going to end up. He 
put on what he thought was a reasonable set of facts to get us to where we were and if we were not 
going to do this how come he wasn’t told this when he filed the appeal? Why are you gentleman here if 
this couldn’t be done? He does not know the answer. 
 
Mr. Rose stated that he thinks he knows and it is very easy, although he sympathizes very much with 
your position. It is simply that they are appointed by the Circuit Court and so is Mr. Hodges and we are 
spokes on the same hub but we are not the hub.  
 
Mr. Howeth stated that you are appointed by the Circuit Court but the reason that there is an appeal 
process is, this is where the whole thing gets skewed a little bit on the County side. You have team 
County, the BZA is appointed by the Circuit Court but Mr. Hodges is who the appeal is on. If we always 
agree with the zoning man then why would anybody want to come here? What is the purpose of being 
here? If we are always going to support the County decision, the sole reason why a citizen appeals a 



 

 

zoning administrators decision is he disagrees with it. He has the right to stand in front of you gentleman 
with as much realism as possible and plead his case. Now you may not be able to help them, he thinks 
they are going to find out in just a few minutes you won’t be able to help me. It doesn’t change any of 
their positions.  
 
Chairman Laffoon stated that the past times that Mr. Howeth has been there they have found in his 
favor. 
 
Mr. Howeth stated that he is 110% correct. You all do a wonderful job. Most of the time he is in there 
representing citizens. Now there are citizens in this county that we both care for. These are the people 
that pay our taxes, that we meet in the grocery store, that we like. Mr. Laffoon we do them a good job, 
we help them get through some of these stickey wickets of what we are going through. So thank you. He 
expects to be before them again he just ran into this. His sole point is we are not following what our 
rules are. You have two site plans for putting vehicles on one acre and they are so different you can’t 
even fathom why one has 2 ½ pages of comments and the other doesn’t. This is where these things 
start. He is going to end with, he just had a right and again he likes $400 more than anyone else does, 
but he had a right to come here and say what he had to say tonight and appreciates the gentlemen for 
allowing him to come and say it.  
 
Mr. Rose asked just one more time to clarify you are not appealing the prior zoning, BZA decision, you 
are appealing the legitimacy of Rob Hodges prior to December 2022? 
 
Mr. Howeth stated he is not appealing any prior. He knows Mr. Walters was looking at the prior act but 
that’s all done and gone. Everybody is happy we did exactly what we did. The sole appeal here is Rob 
Hodges sent me some comments on a site plan. He did not send them to a very similar site plan two lots 
over. That’s what got it started. So he came in and appealed the decision that he is the legitimate, Board 
of Supervisors appointed Zoning Administrator without using some retroactive Latin phrase to try to 
make him so. Because if he was not the legitimate Zoning Administrator, and he had the right when it 
was presented to say no you are right your plan is approved go on about your business but he didn’t. He 
was just questioning his plan but his path is to stand here tonight and try to enunciate to you all where 
he is. Since he didn’t get his answer yet he asked Max if he had met the criteria to go into the Circuit 
Court without you arguing that he didn’t go through the administrative process? 
 
Mr. Hlavin stated that Mr. Howeth is too clever by half that any request to the Zoning Administrator is 
not appealable so you can’t write a letter to Mr. Hodges saying you think the NN Burger is better than 
the other burgers and Mr. Hodges disagrees and then say you are going to appeal it to the BZA. That’s 
not how it works. On the issue of ‘deemed approved’ Mr. Hodges as Zoning Administrator does not have 
the authority to deem a site plan approved per a provision of state code that allows for a Circuit Court to 
deem a plan approved if there has been a delinquency in review. That is only affectual to the extent that 
the site plan is not deficient anyway. As far as the right to petition the Circuit Court to have a site plan 
reviewed or deemed approved, that right exists outside of the scope of an appeal to the BZA.  
 
Mr. Rose asked to clarify the zoning decision of the BZA is not actually what is under appeal. What Mr. 
Howeth is appealing is the legitimacy of the then putative Zoning Administrator, Mr. Hodges. There is no 
analogy between a Zoning appeal, which we would want to hear and an appeal standing before the 
court that appoints these positions. There is no analogy because you are asking about two different 
kinds of authority. On one of which we possess and the other we are completely without. With due 
respect to Mr. Hodges there is some blurring of categories here, probably not intentionally. The simple 



 

 

fact that we would have issued a finding as a board that may or may not be appealable is not the matter 
before the board despite all the printouts. It is simply whether Mr. Hodges, at the time, was in good 
standing as the man to represent those decisions. That is not a question for this board in his opinion.  
 
Mr. Hlavin stated he wanted address Mr. Howeth’s point about why are we here tonight if the BZA does 
not have jurisdiction to appeal. That is not a decision for staff to make. If a citizen wants to submit an 
appeal to the BZA they are entitled, just as he said, to come and present their case to the BZA. That does 
not mean that appeal, the county has said, has jurisdiction to hear it and decide it. But it is not up to 
staff to take that right away from someone who wants to appeal something to the BZA.  
 
Mr. Howeth asked if he met the legal requirements.  
 
Mr. Hlavin stated that the legal requirements are separate from a deemed approved appeal than they 
are for a BZA appeal.  
 
Mr. Howeth did he presenting here tonight, you are pushing them to not make a decision and he wants 
them to support Rob’s decision. 
 
Mr. Hlavin is asking the BZA to rule that it does not have jurisdiction to decide on this appeal. This is not 
a decision appealable to the BZA. 
 
Mr. Rose stated to clarify you are not pushing us to approve Rob’s decision you are pushing us to assert 
Rob’s authority in the making of that decision. That is a totally different species of question.  
 
Mr. Howeth stated to be clear the appeal is that ‘I said he wasn’t the Zoning Administrator so therefore 
the site grant approved because he did not address it within 60 days’ That was the appeal. Mr. Hodges 
countered with ‘I disagree with you.’ So he answered his question. 
 
Mr. Hlavin stated that the letter from Mr. Hodges has been introduced as evidence to you says ‘I cannot 
confirm your interpretation’ ‘Your interpretation is not confirmed’ Mr. Hodges cannot deem a site plan 
approved and Mr. Hodges cannot rule on the validity as a Zoning Administrator to the satisfaction of Mr. 
Howeth.   
 
Mr. Rose asked Mr. Hlavin to tell Mr. Howeth what he wants to hear because he thinks the request is 
accurate. 
 
Mr. Howeth asked if he is going to go to Circuit Court are you going to block me from going into the 
Circuit Court by saying he didn’t follow through with the administrative process? Yes or no? 
 
Mr. Hlavin stated he cannot anticipate what Mr. Howeth is going to put into a Circuit Court petition. The 
appeal right from the BZA to the Circuit Court exists on a decision if you decide you all do not have 
jurisdiction to hear this appeal. Which is the decision that the Zoning Administrator and the County are 
asking for. That can be appealed to the Circuit Court should Mr. Howeth disagree that this is a matter 
that is properly before the BZA for decision. Separate from that, Mr. Howeth, should he feel it is 
necessary rather than turning in a site plan for a property that he owns that complies with the Zoning 
Ordinance, he can petition to the Circuit Court to have a site plan deemed approved. That is a separate 
process.  
 



 

 

Mr. Howeth stated just to clarify this is not an issue as to whether or not that site plan is approvable or 
not. He has not produced a site plan that is not approvable. He can get this one approved just as easy. 
This is a question of was that man legal and if he was how much retroactivity can we do? Can we 
retroactive taxes, can we retroactive other people in, can we put people here that are gone and put 
them back, is it even possible to do? 
 
Mr. Hlavin stated he is glad Mr. Howeth has clarified that. Again it is not an issue within the appellant 
jurisdiction of the Board of Zoning. 
 
Mr. Rose asked is it not possible for Mr. Howeth, having established and gone through this process, to 
go to the Circuit Court and argue that the decision made during the intermittency or illegitimacy of the 
early Hodges administration is vacated because it doesn’t have standing because of his lack of official 
appointment? 
 
Mr. Hlavin stated those are completely separate issues. He is not going to give Mr. Howeth legal advice.  
 
Mr. Howeth stated we are probably not going to get that answer even though we have asked it several 
times in several ways. So what happens tonight if you just dismiss it is he is left in limbo. To attempt to 
battle in Circuit Court where they may say no you didn’t get through your administrative appeals you are 
done or go back. So the better outcome, don’t give him the site plan approval, he is not even going to 
ask for that, just validate Mr. Hodges and that means that we made a decision here to what’s there. Or 
just let it drop and his decision will stand but don’t dismiss it. That’s what Max wants you to do. 
 
Mr. Rose stated unfortunately it’s the facts. 
 
Chairman Laffoon stated we don’t have the authority. 
 
Mr. Howeth stated wouldn’t it be nice to have had an independent attorney.  
 
Mr. Stephenson stated it seems to him that we have an appellant before us and we have neither the 
authority to deny the appellant nor grant the appellant. It is not ours to choose. He is reluctant for this 
board to make any motion ruling on a matter that is not theirs to rule on.  
 
Mr. Rose seconded the non motion. 
 
Mr. Stephenson stated to Mr. Howeth that the record is clear tonight, abundantly clear, many times, 
that they are being asked to do something that is not theirs to do and therein you are referred to 
whatever authority is available to you to cure that. He thinks of it as no different if a man came in with a 
traffic ticket and asking us to rule on it. That would be silly we would tell them they were in the wrong 
forum. That is what we have today. For that reason he would abstain from any motion. He is not making 
a motion and recommending the board not make any motion. 
 
Mr. Rose made a motion to abstain from a motion. 
 
Mr. Hlavin stated that to secure Mr. Howeth’s appeal rights from a decision of this board the proper 
motion were you to decide that there is not jurisdiction would be rule that the BZA does not have 
jurisdiction to decide Mr. Howeth’s appeal. That would be an appealable decision.  
 



 

 

Mr. Rose made the motion that we do not have the authority in the question of this appeal. Mr. Walters 
seconded the motion. AYES: 4 NAYES: 0 ABSTAIN: 1 
 
Mr. Howeth thanked the Board for being there. 
 
Mr. Stephenson stated that he thought it was good that Mr. Howeth was heard. 
 
Mr. Howeth he thinks it is good that the citizens can be heard. 
 
 



 

 

 



 

 

 



 

 

  



 

 

      



 

 

 

 



 

 

 

 
 
 



 

 

Old Business 
 
None 
 
Miscellaneous 
 
None. 
 
Adjourn 
 
Mr. Stephenson made a motion to adjourn. Mr. Walters seconded the motion. AYES: 5 NAYES: 0 
ABSENT: 0 
 
 
 
 
_______________________________________      
 
Steven Laffoon - Chairman 


